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By  the  House  of  Delegates,  March  3rd,  1856. 
Read,  and  ordered  to  be  printed. 

By  order,  , 

TfioMAs  H.  Kent,  of  Jos.,  Cl'k. 


REPORT 


OF  A  PART  OF 


THE  JOINT  COMMITTEE 


to  examine  INTO 


THE  LOTTERY  CONTRACT,  &c. 


REPORT. 


The  report  of  the  undersigned,  being  four  members  of  the  Joint 
Committee  heretofore  appointed  to  examine  into  the  Lottery  Con- 
tract, &c. 

The  undersigned  beg  leave  to  • 

REPORT: 

That  they  have  carefully  examined  the  subject  confided  to  them, 
and  that  the  Committee,  as  a  whole,  were  unable  to  come  to  any 
united  determination.  They  feel  bound  to  make  this  statement, 
because  it  appears  that  an  error  has  been  committed  in  a  report 
made  to  the  Senate,  by  representing  the  report  there  made  as  the 
report  of  the  Committee.  The  report  made  to  the  Senate  was  a 
report  of  four  members  only  of  that  Committee,  and  not  of  a 
majority.  The  undersigned,  constituting  one-half  of  the  Joint 
Committee,  did  not  concur  with  the  four  members  of  it  who  have 
reported  to  the  Senate;  and  if  the  undersigned  cannot  assume,  as 
they  do  not  assume,  to  be  the  majority  of  the  Committee,  neither 
can  those  who  dissent  from  them  claim  to  be  anything  more  than 
what  they  are,  or  to  express  any  more  than  their  own  opinions. 

The  only  question  submitted  to  the  Committee  by  the  four 
members  who  have  assumed  to  act  for  it  was,  that  the  contract 
now  in  existence  was  unconstitutional,  illegal  and  irregular.  < 

To  the  questio-n  so  submitted  the  undersigned  address  them- 
selves, as  being,  in  brief,  the  subject  confided  to  the  Committee. 

The  7th  Article  of  the  Constitution,  in  its  5th  section,  expresses 
the  will  of  the. people  of  Maryland  on  the  subject  of  the  extinction 
of  Lotteries  in  this  State.  They  were  not  willing  to  leave  this 
subject  where  it  had  been  before,  in  the  hands  of  the  Legislature. 
They  not  only  forbade  their  Representatives  the  permission  to 
grant  any  Lottery  privileges  after  the  first  day  of  April  1859,  but 
they  went  further.  During  the  intervening  time  they  provided 
for  the  existence  of  a  Commissioner  of  Lotteries,  defined  his 
powers  and  determined  under  what  sanctions  those  powers  should 
be  exercised.  The  whole  matter,  therefore,  has  been  by  the 
people  settled  for  themselves  without  legislative  intervention, 
past  or  future.  Whatever,  therefore,  is  the  true  meaning  of  the 
Constitution,  will  ascertain  the  extent  of  the  powers  of  Lottery 
Commissioner  in  regard  to  the  contract;  and  it  is  useless  to 
enquire  into  what  may  have  been  the  state  of  his  powers  anterior 
to  the  Constitution.     If  the  powers  given  by  the  Constitution  are 


the  same  with  the  pre-existent  powers  of  the  Commissioner,  there 

is  1)0  ground  for  any  examination  as  to  a  conflict,  between  them; 
and  if  there  be  a  conflict,  the  Constitution,  as  the  supreme  law  of 
the  land,  must  override  all  previous  legislation,  as  is  expressed  in 
the  3rd  Article  of  the  Bill  of  Rights. 

Coming  then  to  the  consideration  of  the  constitutional  article, 
which  is  the  sole  foundation  of  any  authority  for  the  present  con- 
tract, the  undersigned  find,  that  whatever  powers  it  gives  are 
given  as  means  to  an  end.  What  is  that  end  ?  Two-fold,  first 
to  extinguish  all  existing  Lottery  grants  before  the  first  day  of 
April  1S59;  and  second,  to  secure  to  the  State  a  clear  yearly 
revenue  equal  to  the  average  amount  derived  by  the  State  from 
the  system  for  the  preceding  five  years. 

Now,  whatever  else  may  be  disputed  this  cannot  be  contro- 
verted, that  the  present  contract  does  secure  both  the  ends  which 
the  Constitution  aimed  at.  It  does  secure  the  cessation  of  the 
system  by  the  time  designated.  It  does  secure  the  State  the 
revenue  stipulated ;  nay,  it  does  more  in  regard  to  the  revenue. 
It  yields  to  the  State  four  thousand  dollars  more  each  year  than 
was  required,  and  it  was,  no  doubt,  in  view  of  the  fact  that  every 
object  contemplated  by  the  people  of  Maryland  in  the  organic  law 
was  accomplished,  and  more  than  accomplished,  by  the  contract, 
that  it  received  the  unhesitating  approval  of  the  two  officers  desig- 
nated by  the  Constilulion,  to  wit,  the  Comptroller  and  Treasurer. 
It  occurs  to  the  undersigned,  in  this  connection,  that  it  may  be  a 
subject  of  considerable  doubt,  whether,  after  an  approval  of  these 
officers,  it  is  competent  for  any  one  to  litigate  the  legality  of  the 
contract.  Whatever  doubts  have  been  expressed  as  to  the  pow.er 
of  thp  Lottery  Commissioner,  there  can  be  none  as  to  those  of  the 
Comptroller  and  Treasurer.  If  they  have  approved,  what  other 
jurisdiction  has  been  designated  by  the  Constitution  for  the  super- 
vision of  the  exercise  of  his  powers  by  the  Commissioner  of 
Lotteries?  Where  the  instrument  itself  selects  the  authority 
which  is  to  act  upon  and  ratify  or  reject  the  proceedings  of  the 
Commissioner,  the  undersigned  think  their  action  must  be  con- 
clusive. 

Passing  this  by,  however,  as  an  incidental  consideration,  the 
undersigned  repeat,  that  the  contract  in  question,  beyond  all 
doubt,  carries  out  fully  the  expressed  purpose  and  aim  of  the 
Constitution.  Now,  it  must  be  supposed,  that  with  an  aim  be- 
fore them,  the  people  have  given  the  powers  necessary  to  effec- 
tuate it,  and  when  we  find  that  it  is  effectiiated,  the  conclusion  is 
almost  instantly  arrived  at,  thai  the  power,  which  has  accom- 
plished the  end  proposed,  must  have  been  conferred. 

Upon  examination  of  the  5th  Article  of  the  7th  section,  the 
undersigned  find  this  conclusion  corroborated.  It  authorizes  the 
several  Lottery  Commissioners  to  make  a  contract  or  contracts 
for   accomplishing   the  desired    result.      The   result  then    may  bp 


reached  by  one  contract  as  well  as  several.  The  \vork  is  not 
necessarily  to  be  done  by  two,  three  or  more  contracts.  One 
may  and  will  be  sufficient  for  the  purpose.  ~  If  then  one  contract 
may  extinguish  the  Lottery  system,  it  can  be  the  work  of  only 
one  Commissioner.  It  is  absurd  to  suppose,  that  after  the  end 
has  been  accomplished  by  one  contract  made  by  one  Conlmis- 
sioner,  any  further  power  can  remain  in  his  successors.  But  if 
one  Lottery  Commissioner  does  not  accomplish  the  whole  work, 
all  that  is  unaccomplished  remains  to  be  done  by  his  successors. 
Hence  the  meaning  of  the  expression  "the  several  Lottery  Com- 
missioners."  Because  one  did  not,  or  could  not  do  the  whole 
work,  it  was  not  to  fail  for  that  reason.  Those  who  followed 
were  to  take  up  the  work  where  he  left  it,  and  carry  it  on  to 
accomplishment.  But  it  is  idle  to  suppose,  that  because  suc- 
ceeding Lottery  Commissioners  were  invested  with  authority  to 
perform  what  was  left  unfulfilled  by  those  who  preceded  them, 
therefore  that  power  was  to  be  exercised  where  there  was  no 
necessity  for  it,  and  the  work  had  been  already  done.  It  must 
always  be  borne  in  mind,  that  powers  are  given  to  eifect  an  end, 
and  must  be  construed  accordingly.  Where  an  end  is  gained, 
ihere  is  no  necessity  for  further  exercise  of  power — not  so  where 
something  still  remains  to  be  accomplished. 

To  put  this,  if  possible,  in  a  still  clearer  point  of  view,  suppose 
that  the  present  contract  had  extinguished  the  grants  within  the 
term  of  the  first  Lottery  Commissioner,  which  it  might  have  done, 
if  the  contractor  had  been  willing  to  pay  in  two  years  what  he  is 
to  pay  in  seven,  can  there  be  a  doubt  that  such  an  exercise  of 
power  would  have  been  perfectly  legitimate.''  It  is  idle  to  argue 
such  a  point — but  if  this  pass,  what  then  becomes  of  any  argument 
<ierived  from  the  words  "the  several  Lottery  Commissioners?" 
If  there  is  nothing  left  for  "the  several  Lottery  Commissioners" 
to  do,  what  pretence  is  there  for  the  exercise  of  any  power?  This 
view  itself,  apart  from  any  other,  shews  conclusively  that  in  those 
words  the  people  of  the  State  meant  thereby  to  authorize  suc- 
.ceeding  Lottery  Commissioners  to  exer-cise  every  power  necessary 
to  do  what,  if  any,  then  remained  to  be  done,  and  to  deny  them 
any  power,  which  was  useless  to  the  end  in  view. 

The  undersigned  will  further  take  leave  to  say,  that  they  are 
not  only  satisfied  of  the  constitutionality,  legality,  and  regularity 
of  the  contract,  but  of  its  great  expediency  and  necessity.  The 
only  absolutely  certain  way  of  constitutionally  extinguishing  the 
Lottery  system,,  was  to  make  a  contract  running  through  the 
whole  time.  If  the  task  had  been  attempted  to  be  accomplished 
by  dribblets,  the  undersigned  believe  that  it  would  be  matter  of 
great  doubt,  whether  in  the  closing  years,  and  particularly  the 
last  year  of  the  term,  it  would  be  possible  to  make  a  contract 
,upon  the  terms  presented  by  the  Constitution. 


They  conclude  therefore  with  the  expression  of  their  opinion, 
that  there  is  no  ground  whatever  for  disturbing  the  present  con- 
tract, which  has  been  in  all  respects  fully  carried  out  by  the 
contractor,  and  therefore  ask  to  be  discharged. 

They  beg  leave  to  recommend  the  adoption  of  the  following 
Resolution :  < 

Resolved,  That  the  Lottery  Commissioner  be,  and  he  is  hereby 
requested  to  require  the  present  contractor  for  the  Lottery  schemes 
to  increase  his  bond  to  the  State,  for  the  fulfilment  of  his  contract, 
in  consequence  of  the  death  of  one  of  the  original  sureties. 

E.  J.  HALL, 

R.  W.  GOLDSBOROUGH, 
R.  E.  DUVAL, 
W.  T.  VALIANT. 
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